CITY OF KUNA
REGULAR COUNCIL MEETING
AMENDED AGENDA
TUESDAY, JUNE 4, 2013 AT 7:00 P.M.
Kuna City Hall Council Chamber, 763 W. Avalon Street, Kuna, Idaho

1. Call To Order And Roll Call:

2. Invocation: Stan Johnson, Kuna Life Church

3. Pledge Of Allegiance: Mayor Nelson

3.A. Request To Amend The Consent Agenda - Amend The Consent Agenda Originally Posted On May 31,

2013 To Include The Following Under New Business: 8C. Approval To Sign The Acceptance Of Service For
Diane R. Schmillen And Toni Miller Regarding Water Leak On 4th Street - Richard Roats, City Attorney.
Staff Was Notified Of The Request On Monday, June 3, 2013.

4. Consent Agenda:

All items listed under the Consent Agenda are considered to be routine and are acted on with one motion
by the City Council. There will be no separate discussion on these items unless the Mayor, Council
Member, or City Staff requests an item to be removed from the Consent Agenda for discussion. Items
removed from the Consent Agenda will be placed on the Regular Agenda under Old Business or as
instructed by the City Council.

4.A. Approve Minutes Of May 21, 2013 Regular Meeting

Documents: 05.21.13 COUNCIL MEETING MINUTES.PDF

4.B. Accounts Payable Dated June 4, 2013 In The Amount Of $159,048.24

Documents: UNPAID INVOICE REPORT 06.04.13.PDF

4.C. Approve Resolution No. R17-2013 Authorizing The Mayor To Execute The Non-Criminal Justice Agency

Access Agreement

Documents: R17-2013 NON CRIMINAL JUSTICE AGENCY ACCESS AGREEMENT.PDF

5. Citizen's Reports Or Requests:

Old Business:
. Public Hearings: (7:00 P.m. Or As Soon Thereafter As Matters May Be Heard.)

New Business:

8.A. Discussion On City Of Kuna Employee Water And Wastewater Certification Testing - Richard Roats, City

8.B.

8.C.

Attorney

Documents: EMPLOYEE CERTIFICATION TESTING 1.PDF
Discussion On Non-Profit Organizations - Richard Roats, City Attorney

Approval To Sign The Acceptance Of Service For Diane R. Schmillen And Toni Miller Regarding Water
Leak On 4th Street - Richard Roats, City Attorney



Documents: 8C DIANE SCHMILLEN - 4TH ST WATER LEAK.PDF
9. Ordinances:

10. Mayor/Council Discussion Items:
11. Announcements:
12. Executive Session:

13. Adjournment:

City of Kuna Council Meeting Agenda - June 4, 2013
If you need special assistance to participate in this meeting, please contact the City Clerk's Office at 922 -5546 at
least 48 hours prior to the meeting.
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CITY OF KUNA
REGULAR COUNCIL MEETING
MINUTES

TUESDAY, MAY 21, 2013
Kuna City Hall Council Chamber, 763 W. Avalon Street, Kuna, Idaho

7:00 P.M. REGULAR COUNCIL MEETING

COUNCIL MEMBERS PRESENT: Mayor W. Greg Nelson
Council President Richard Cardoza
Council Member Briana Buban-Vonder Haar
Council Member Joe Stear

EXCUSED ABSENCE: Council Member Doug Hoiland

CITY STAFF PRESENT: Richard Roats, City Attorney
Gordon Law, City Engineer
John Marsh, City Treasurer
Wendy Howell, P & Z Director
Brenda Bingham, City Clerk

Call to Order and Roll Call

Mayor Nelson welcomed everyone and called the meeting to order at 7:00 p.m. Roll call reflected

Council President Cardoza and Council Members Buban-Vonder Haar and Stear present at the

meeting. Council Member Hoiland was unable to attend.

Invocation: Randy Maxwell, 7" Day Adventist

Pledge of Allegiance: Mayor Nelson

1. Consent Agenda: (Timestamp 00:02:01)
All items listed under the Consent Agenda are considered to be routine and are acted on with
one motion by the City Council. There will be no separate discussion on these items unless
the Mayor, Council Member, or City Staff requests an item to be removed from the Consent
Agenda for discussion. Items removed from the Consent Agenda will be placed on the
Regular Agenda under Old Business or as instructed by the City Council.

A. City Council Meeting Minutes:

1. Minutes of May 7, 2013 Regular Meeting
2. Minutes of May 14, 2013 Special Meeting

Page 1 of 4
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2.

B. Accounts Payable Dated May 21, 2013 in the Amount of $224,761.32.
C. Alcohol Licenses: None
D. Resolutions:

1. Approve Resolution No. R16-2013 Authorizing the Mayor to Execute the Real Estate
Lease Agreement with Henry Vanderstelt for Lease of City of Kuna Property Located
on South Swan Falls Road of Approximately 80 Farmable Acres

E. Findings of Facts and Conclusions of Law: None
Briana questioned phone charges for admin. John explained portion being reimbursed.
Cardoza questioned lease, Roats explained Hopkins property, will be growing corn.

Council Member Stear moved to approve the Consent Agenda as presented. Seconded
by Council Member Buban-Vonder Haar, all voting aye. Motion carried 3-0

Citizen’s Reports or Requests: (Timestamp 00:04:34)
A. Update on Current Status of Lt. Kody Aldrich — Lt. Kody Aldrich (Timestamp 00:12:30)

Lt Aldrich briefly explained the recent illness he has been recovering from and thanked
everyone for their concern. He reported he will be taking a new position as Jail Captain
after providing nearly 7 years of service in Kuna. He expressed appreciation for the
support shown to him over the past years. The Mayor and Council thanked him for a job
well done.

B. Presentation of Funds to Kuna Police Athletic League (PAL) from Ada County Sheriff’s
Youth Foundation — Lt. Kody Aldrich (Timestamp 00:09:56)

Sheriff Gary Raney mentioned the importance of dealing with delinquency before it
develops into crime in Kuna and acknowledged the efforts being made to address the
concern. Sheriff Raney presented a Kuna Pal Program check for $5,000 to Mayor Nelson.
He also expressed appreciation to Lt. Aldrich for his service in Kuna.

C. Crime Report — Sgt. Justin Dusseau, Interim Kuna City Police Chief and Lt. Kody Aldrich
(Timestamp 00:04:54)

Lt. Kody Aldrich provided a monthly report for April 2013 since he was still Chief of
Police during that time. Highlights from the report reflected a 23% decline in crime rate
from the previous year. Calls for service were slightly down but there was an increase in
code 3 calls. Traffic crashes were up slightly with 23 compared to 19 year to date.

It was noted the Police Department is proactive in addressing the juvenile related crimes
and trends by integrating programs such as PAL to give more opportunities for our youth.

Page 2 of 4
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D. Proclamation for National Kids to Parks Day (Timestamp 00:15:34)

Mayor Nelson read the proclamation in support of National Kids to Parks Day urging
residents to take their children to the parks.

Old Business:

A. 13-01-LS; A Lot Split request from The Land Group. The school is requesting to split

this original lot into 3 separate and unique lots. The land owner is the Falcon Ridge Public
Charter School. Presented by Troy Behunin, Sr. Planner/Planning & Zoning
(Timestamp 00:17:32)

Wendy Howell, Planning and Zoning Director, presented the request explaining the
applicant had questions on the City Engineer’s memo at the last meeting. Curb and gutter
will not be required at this time but the existing sidewalk along Ten Mile and Avalon will
be widened an additional three feet. More discussion followed regarding the installation
of curb, gutter and sidewalk.

Council Member Buban-Vonder Haar moved to approved 13-01-LS Lot Split
request from the Land Group. Seconded by Council Member Stear.

Voting Yes: Council Members Buban-Vonder Haar and Stear

Voting No: Council Member Cardoza

Absent: Council Member Hoiland

Motion carried 2-1

4. Public Hearings: (7:00 p.m. or as soon thereafter as matters may be heard.) None
New Business:

A. 13-01-FP — Final Plat — Deserthawk Residential Subdivision will be a multi-phased

project. The applicant is requesting a Final Plat for Deserthawk Subdivision No. 1.
Deserthawk No. 1 proposes 41 residential lots and 5 common lots. Presented by Troy
Behunin, Sr. Planner/Planning & Zoning (Timestamp 00:33:03)

Wendy Howell explained the preliminary plat application was originally approved in
September 2003. The applicant has satisfied all of the requirements. Discussion took
place regarding a small reduction in the required south side Right-of-Way (ROW)
dedication for West Sunbeam Street. A correction will be made to the staff report to
indicate 41 residential lots and 6 common lots.

Council Member Stear moved to approve the Final Plat for Case Number 13-01-FP
removing the five foot from the right-of-way. Seconded by Council Member Buban-
Vonder Haar, all voting aye. Motion carried 3-0.

B. Resolution R15-2013 Municipal Potable Water System Fees and Policies — City Attorney,

Richard Roats (Timestamp 00:49:40)
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10.

Attorney Roats explained the resolution is up for discussion and reflects the removal of
the Well Mitigation Fee and language that has been cleaned up. He asked for
recommendations from the Council regarding the irrigation water use fee. He pointed out
the rate for potable water is billed at $1.57 per 1,000 gallons ($1.54 is the city’s cost) and
residents that do not have pressure irrigation service are billed $.0336 per 1,000 gallons
from April 15" to October 15™ of each year up to 45,000 gallons. Discussion on the rate
took place noting there was no history on how the rate was determined. A lengthy
discussion ensued regarding the irrigation water use fee and new language for the policy.

Mr. Roats will run some numbers and variables on costs for consideration at the next
meeting.

Ordinances:

Mayor/Council Discussion Items: None
Announcements:

Executive Session:

Adjournment:

Council Member Stear moved to adjourn the meeting at 8:15 p.m.

W. Greg Nelson, Mayor
ATTEST:

Brenda S. Bingham, City Clerk

Minutes prepared by Brenda Bingham
Date Approved: CCM 6/4/13

An audio recording of this meeting is available at City Hall upon request or it can be
accessed at the City of Kuna website www.cityofkuna.com.
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RESOLUTION NO. R17-2013

A RESOLUTION OF THE CITY OF KUNA, IDAHO AUTHORIZING THE
MAYOR TO EXECUTE THE AGREEMENT- IDAHO NON-CRIMINAL
JUSTICE AGENCY ACCESS AGREEMENT.

WHEREAS the City of Kuna has passed Ordinance No. 2012-09 requiring fingerprints
and criminal background checks on applications for Solicitors and Peddlers; and

WHEREAS the City of Kuna has passed Ordinance No. 2011-18 requiring fingerprints
and criminal background checks on applications for taxi drivers; and

WHEREAS the State of lIdaho by and through the Idaho State Police administers the
criminal history records, and it is required by federal law to provide for conditions for the
release of the criminal history records, and by doing so it has created said agreement for
the City’s approval.

BE IT HEREBY RESOLVED by the Mayor and Council of the City of Kuna, Idaho
that the Mayor of the City is hereby authorized to execute the agreement.

PASSED BY THE COUNCIL of Kuna, Idaho this 4thday of June 2013.

APPROVED BY THE MAYOR of Kuna, Idaho this 4thday of June 2013.

W. Greg Nelson, Mayor

ATTEST:

Brenda S. Bingham, City Clerk



Idaho Non-Criminal Justice
Agency (NCJA) Access Agreement

Agency NAME:

Authorizing STATUTE or PROGRAM:

This Access Agreement sets forth the conditions governing a non-criminal justice agency’s
(hereafter referred to as NCJ Agency) access to Criminal Justice Information as an Authorized
Recipient either as a nongovernmental entity authorized by federal statute or executive order or
as a government agency authorized by federal statute, executive order or state statute by the
United States Attorney General to receive Criminal History Record Information (CHRI) for non-
criminal justice purposes.

In an effort to decentralize criminal history records and to permit the exchange of those records
by states with varying statutes or policies, the National Crime Prevention and Privacy Compact
Act of 1998 was signed into law in 1999. The Compact facilitates electronic information sharing
among the Federal Government and the states and permits the exchange of criminal history
records for non-criminal justice purposes. The designated Criminal History Repository
Manager has the responsibility to ensure adherence to established federal and state procedures
and policies in the state.

The information provided through agency access includes, but is not limited to, information
collected by criminal justice agencies on individuals consisting of identifiable descriptions and
notations of arrests, detentions, indictments, or other formal criminal charges, and any
disposition arising therefrom, including acquittal, sentencing, correctional supervision, or
release.

The current versions of the following documents are incorporated by reference and made part of
this agreement:

1. FBI CJIS Security Policy

2. Title 42, USC Chapter 140, Il §14616, The National Crime Prevention and Privacy
Compact Act
Title 28, Code of Federal Regutations, 20.33(a)
Title 42 USC-Sec. 5119a Public Law 92-544
Idaho Code Title 67, Chapter 30, Criminal History Records and Crime Information
Public Law 103-209, National Child Protection Act of 1993
Public Law 105-251, Volunteers for Children Act of 1998

Noohw

L Responsibilities

1. ldaho State Police, as administrator and CSA (IdC §67-3008)
2. Tofulfill its responsibilities provides the following services to the NCJ Agency will:

a. Provide the conduit by which NCJ Agencies submit fingerprints for State and
Federal criminal history background checks.

b. Provide criminal history records to governmental and nongovermmental
agencies for non-criminal justice purposes allowed by Federal statute, Federal
Executive order, or a State statute that has been approved by the Attorney
General, that authorizes national background checks.

¢. Conduct compliance audits.

Page 1 of 3
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V.

3. NCJ Agency

To ensure continued access, the Agency agrees to adhere to all applicable state

laws and CJIS Security Policy requirements in the referenced documents,

including, but not limited to the following:

a. All agencies shall create and maintain written policies and procedures specific
to the use, handling and dissemination of non-criminal justice applicant CHRI.
Agency personnel shall receive fraining on agency procedures for CHRI,
including possible penalties for intentional misuse or unauthorized
dissemination.

b. The NCJ Agency will maintain a system of records which establish appropriate
administrative, technical, and physical safeguards to ensure the security and
confidentiality of criminal history records received from the ISP and FBI for
non-criminal justice purposes.

c.. The NCJ Agency will comply with all audit requirements for access to state
and federal criminal history record information.

Security

Each Agency is responsible for maintaining appropriate security measures io the
physical security of criminal history records; personnel security that may include
background screening; technical security to protect against unauthorized use; and data
security to include use, handling and dissemination of non-criminal justice applicant
CHRI.

Security standards, covering personnel, physical and technical security, as well as user
authorization and dissemination are documented in the CJIS Security Policy.

Policy Violations

Exchange of records and information is subject to CANCELLATION if dissemination is
made outside receiving departments or related agencies or as otherwise allowed by
law. Furthermore, depending upon the nature of the offense and the identity of the
offender, federal or state crimes may be charged for the willful, unauthorized disclosure
of CHRI.

Indemnification

The NCJ Agency agrees to indemnify and hold harmless members, employees, agents
and/or representatives of the Idaho State Police from and against any and all claims,
demands, actions, suits, and proceedings including, but not limited to, any liability for
damages by reason of, or arising out of, any false arrest or imprisonment or any cause
of action whatsoever; and from any loss, cost, expense, or damage resulting and
arising out of, or involving any acts by others unless solely caused by ISP personnel or
its agents.

The Idaho State Police agree to indemnify and hold harmless members, employees,
agents and/or representatives of the NCJ Agency from and against any and all claims,
demands, actions, suits, and proceedings including, but not limited to, any liability for
damages by reason of, or arising out of, any false arrest or imprisonment or any cause
of action whatsoever; and from and against any loss, cost, expense, or damage
resulting and arising out of, or involving any acts by others unless solely caused by the
NCJ Agency.
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V. Acknowledgment and Certification

As the head of an NCJ Agency | hereby acknowledge the duties and responsibilities as
set out in this agreement. | acknowledge that these duties and responsibilities have
been developed in accordance with the FBI CJIS Security Policy and the National
Crime Prevention and Privacy Compact Council in order to ensure proper exchange of
criminal history records for non-criminal justice purposes. | further acknowledge that a
failure to comply with these duties and responsibilities may result in imposition of
sanctions against the NCJ Agency.

| hereby certify that | am familiar with all applicable documents that are part of this
agreement and to all applicable state and federal laws and regulations relevant to the
receipt and dissemination of Criminal History Record Information provided to the
agency in response 1o a licensure or employment fingerprint background request.

This agreement is a formal expression of the purpose and intent of both parties and is
effective when signed. It may be amended by the deletion or modification of the
provisions contained therein, or by the addition of new provisions, after written
concurrence of both parties. The “Acknowledgment and Certification” is being executed
by the Agency Head in both an individual and representative capacity. Accordingly, this
agreement will remain in effect after the Agency Head vacates his/her position or until it
is affirmatively amended or rescinded in writing. This agreement does not confer, grant,
or authorize rights, privileges, or obligations to any third party.

NCJ AGENCY HEAD:

Signature Date

Printed Name/Title*

Agency

Criminal History Repository Manager:

Signature Date

Dawn A. Peck, Bureau of Criminal Identification Manager
ldaho State Police

*The Criminal History Reposifory Managsr must be notified when the NCJ Agency Head vacates his/her position. The name and

telephone number of the acting or new Agency Head, when known, must be provided and a new agreement executed
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Idaho State Police

Service Since 1939

Colonel Ralph W. Powell Bureau of Criminal Identification C.L. “Buteh” Otter

Director Governor
NEGEIVED
May 14, 2013

TO: All Agencies that submit federal applicant fingerprint background checks P T CLERR

Idaho agencies that submit fingerprints to the Idaho State Police (ISP) Bureau of Criminal Identification
(BCI) for criminal history record checks as part of licensure or employment applications authorized by
federal, state or local statutory authority or by participation in the Idaho National Child Protection Act
(NCPA) Program, are receiving this letter as notice of a change in policy.

The National Crime Prevention and Privacy Compact governs the exchange of criminal history record
information for noncriminal justice purposes (applicant licensure or employment) and requires
participating agencies to adhere to system standards concerning record dissemination, use, security and
other duly established standards.

As part of the BCD’s strategy to comply with Title 28 of the Code of Federal Regulations regarding the
use of criminal history background information and the sharing of such information with noncriminal
justice agencies, the bureau is implementing a user agreement which defines the relationship between
your agency and the BCL It is the purpose of this agreement to ensure that agencies receiving criminal
history record information undetstand the requirements for participation in this exchange and that the
sensitive information is accessed, stored and disseminated in a manner that ensures the integrity and
security of such records.

Pleasc read, sign and return the attached agreement to BCI by June 15, 2013, We will return a fully
executed copy to you for your files. A signed copy of this user agreement must be maintained by your
agency and be re-executed with any change of agency head.

If you have questions regarding the agreement or your agency’s participation in the exchange of state and
federal criminal history record information, please contact Leila McNeill, BCI Operations Manager at
208-884-7133 or Leila.meneill@isp.idaho.gov.

Sincerely,

I YA

Dawn Peck, CPM
Bureau of Criminal Identification Manager

Enc. Applicant Agency User Agreement

700 South Stratford Drive, Suite 120 » Meridian, Idaho 83642-6251

EQUAL OPPORTUNITY EMPLOYER



C I TY O F KU NA ROYCE O. DAVIS
WASTEWATER

P.O.BOX 13 SUPERINTENDENT

KUNA, ID 83634
www.cityofkuna.com

Telephone (208) 287-1722; Fax (208) 287-1731
Email: royce@cityofkuna.com

TO: Gordon Law
City Engineer

FROM: Royce Davis
Wastewater Superintendent
RE: City of Kuna Employee Water and Wastewater Certification Testing
DATE: April, 9 2013
PURPOSE

The purpose of this memorandum is to prepese-forreview-an-update theed City of Kuna employee Water
and Wastewater certification testing policy.

SUMMARY

All city of Kuna water and wastewater employees are required by law to hold a valid water or wastewater
license. Each system is required to have a responsible charge and substitute responsible charge operator
with a certification equal to or greater than the system classification. All state licenses are acquired by
obtaining the necessary experience, education and then passing the written exam.

The state certification exams cost $87.00 for an original exam, $62.00 for an upgrade, and $62.00 for a re-
exam.

POLICY
1.0 PURPOSE:

The purpose of this policy is to establish guidelines for employees taking required certification
exams and the cities payment and reimbursement of testing fees.

20 ORGANIZATIONS AFFECTED:

All departments with employees who are required by law to hold a valid Idaho Water or
Wastewater license.

3.0 POLICY

The City of Kuna will reimburse an employee for an pay-ferthe original examination fees, or an

upgrade examlnatlon fees anermmbepsﬁheempleyeeiepthemamiee&wnh proof of a passmg




pay-for-there-exam-fee-and-bereimbursed-with-a-passing-score—If the employee does not receive

a passing score on the exam, or upgrade examination, re-examm-the employee will not be
reimbursed for the fees._ Only one (1) fee will be reimbursed. The employee will be responsible
for all re-examination fees.

4.0 DEFINITION

IBOL- Idaho Bureau of Occupational License

Passing Exam-a score of 70% or higher.

State Required Certifications-

Wastewater Operator Class 1-4

Wastewater Collections Operator Class 1-4
Wastewater Land Application Operator
Wastewater Laboratory Operator Class 1-4
Drinking Water Distribution Operator Class 1-4
Drinking Water Treatment Operator Class 1-4
Backflow Assembly Tester

5.0 PROCEDURES

5.1  Employees will fill out necessary original, upgrade, and re-exam licensure application and
submit to the supervisor for approval.

5.2 Supervisor will review application and approve or deny the application.

5.3  Approved original and upgrade licensure applications and payment for the exam or
upgrade examination from employee will be forwarded on to City treasurers Dept. for

payment-and-remittance to IBOL.

5.4 Upon proof of employee receiving a passing grade, the proof shall be submitted to

Approved-re-exams-will-be-forwarded-on-to-the City Treasurers Dept. for reimbursement to
the with-paymentfrom-the-employee for the exam fee or examination upgrade fee. and-the

CONCLUSION

This policy is intended to encourage employees to have an upfront vested interest in to-take-and-passing

the required State of Idaho Certification exams. -Alse-te-emphasize-the-need-for-employees-to-prioritize
e e







RON R. SHEPHERD

HAMILTON, MICHAELSON & HILTY, LLP
Attorneys at Law

1303 12th Avenue Road

PO Box 65

Nampa, ID 83653-0065

Telephone: (208) 467-4479

Facsimile: (208) 467-3058

ISB No. 6593

rshepherd@nampalaw.com

Attorneys for Defendants/Third Party Plaintiffs,
Diane Schmillen and Toni Miller

IN THE DISTRICT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ALL STAR PLUMBING, INC,, an Idaho Case No. CV OC 2013-3936

001})01‘81101’1,

Pl DEFENDANTS’ THIRD-PARTY

V. COMPLAINT

DIANE R. SCHMILLEN; TONI CHRISTENSEN
AKA TONI MILLER; and ALL PERSONS IN
POSSESSION OR CLAIMING ANY RIGHT TO
POSSESSION,

Filing Fee: $14.00
Fee Category: K.3.

Defendants.

DIANE R. SCHMILLEN and TONI MILLER,
Third Party Plaintiffs,
vi

ADA COUNTY HIGHWAY DISTRICT, CITY
OF KUNA, JIM RUSSELL EXCAVATION,
INC., and RICHARD L. JORDAN, individually,

Third Party Defendants,

T T N R o T R R T T, S N e S T

DEFENDANTS’ THIRD-PARTY COMPLAINT ~ 1
12383 / 13015 / 101963

DEACIVER BAY 11 7011



The above-named Defendants, Diane Schmillen and Toni Miller (*Third Party
Plaintiffs”), by and through their undersigned counsel of record, Ron R. Shepherd of the law firm
of Hamilton, Michaelson & Hilty, LLP, pursuant to Idaho Rule of Civil Procedure 14(a), hereby
allege as follows:

LR.C.P. 8(e)(2) DISCLAIMER
Third Party Plaintiffs hereby give notice that they are asserting their rights under

Rule 8(e)}(2) of the Idaho Rules of Civil Procedure to assert several claims regardiess of
(:énsistency. Third Party Plaintiffs’ assertions of such rights should not be used against Third
Party Plaintiffs for impeachment or otherwise. To the extent this Complaint makes inconsistent
claims, such inconsistencies are made within the spirit and the letter of Rule 8(e}(2).
PARTIES

L Third Party Plaintiff Diane Schmillen (“Schmillen”) is an adult resident of
Ada County, 1daho. Schmillen resides and owns the préperty located at 427 Linder Avenue,
Kuna, Ada County, Idaho.

2. Third Party Plaintiff Toni Miller (“Miller”) is an adult resident of Ada County,
Idaho. Miller resides and owns the property located at 144 West 4 Street, Kuna, Ada County,
Idaho.

3. Defendant City of Kuna (the “City”) is a municipal corporation located in
Ada County, 1daho.

4, Defendant Ada County Highway District (“ACHD”) is a highway district formed
under the laws of the State of Idaho and operating in the state of Idaho.

5. Defendant Richard L. Jordan (“Jordan™) is an individual licensed under the Idaho
Contractor’s Board and doing business in the state of Idaho. Jordan is a resident of Ada County,

Idaho.

DEFENDANTS’ THIRD-PARTY COMPLAINT ~ 2
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6. Defendant Jim Russell Excavation, Inc. (“Russell Excavation”) is an
incorporation organized under the laws of the State of Idaho and a licensed contractor under the
authority of the Idaho Contractor’s Board.

7. All of the above-named Defendants are liable to Third Party Plaintiffs for all or
part of Plaintiff All Star Plumbing Inc,’s (“All Star”) claims against Third Party Defendants.

JURISDICTION AND VENUE

8. This cowrt has jurisdiction under Idaho Code § 1-705 because this dispute
involves parties and causes of action that all occurred in Idaho.

9. Venue is proper in Ada County, Idaho under Idaho Code §§ 5-401 and 5-404
because this matter involves foreclosure of 4 lien on real property, and at least one of the
Third Party Plaintiffs resides in Ada County.

GENERAL ALLEGATIONS

10.  On or about QOcfober 4, 2012, construciion work was being done on
Linder Avenue in Kuna, Idaho near the Third Party Plaintiffs’ respective residences. Third Party
Plaintiffs’ residences are next door to cach other.

11 Upon information and belief, the construction was being done by the City and/or
ACHD who had hired contractors Jordan and Russell Excavation for such construction.

12, Upon information and belief, the City was responsible for propetly identifving
and marking the location of the water main that was broke.

13, Upon information and belief, the construction project as a whole was sponsored
by and under the supervision of ACHD,

14,  Upon information and belief, Jordan was the general contractor hired by ACHD

to perform the overall construction project,

DEFENDANTS’ THIRD-PARTY COMPLAINT — 3
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15.  Upon information and belief, Russell Excavation was a subcontractor hired by
Jordan. Russell Excavation was directly responsible for damaging the water main.

16.  In the course of construction, a City water main was damaged causing significant
water to flood Third Party Plaintiffs” respective homes.

17. As a result of such water flooding Schmillen’s home, Schmillen contacted
All Star to extract the water from Schmillen’s basement and to take the necessary steps to
mitigate the damage that Schrmillen suffered as a result of the significant water damage to her
home.

18.  Similarly, Miller also contacted All Star to extract water from her home and to
dry her home so as to mitigate the damage that was being done by the water that flooded Miller’s
home.

19.  All Star filed the present action to collect money allegedly owed.

20.  Each of the Third Party Defendants is directly or vicariously liable to Third Party
Plaintiffs for the damage Third Party Plaintiffs suffered as a result of the flooding of Third Party
Plaintiffs’ homes.

21.  Specifically, Russell Excavation was negligent in carelessly and heedlessly
digging without first determining where the water main was located.

22.  Jordan is vicariously liable to Third Party Plaintiffs because Jordan hired
Russell Excavation and Russell Excavation was acting as an agent of Jordan, Jordan direcily
supervised and maintained control over the construction. At all time relevant,
Russell Excavation was acting within the scope of its agency relationship with Jordan,

23, Similarly, ACHD is liable to Third Party Plaintiffs becanse ACHD hired Jordan

who hired Russell Excavation. At all times relevant, both Jordan and Russell Excavation were

DEFENDANTS’ THIRD-PARTY COMPLAINT - 4
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acting within the scope of their authority while acting as an agent and on behalf of ACHD.
ACHD also directly supervised and maintained control over the construction.

24,  The City was negligent and careless when it, upon information and belief,
improperly marked the water main and did not provide accurate information to the contractors on
the ground regarding the location of the water main. The City also breached its duty to mamtain
and protect the water main under ifs proprietary control, and such breach caused Third Party
Plaintiffs damages,

25.  Third Party Plaintiffs have complied with the Idaho Tort Claim Act, Idaho Code
§ 6-901, ¢f seq.

ALLEGATIONS INCORPORATED BY REFERENCE

Each and every of the following counts incorporate by reference each and every
allegation of this Complaint whether such allegation is specifically set fertil under a particular
count or not.

COUNT1
(Schmillen’s Cause of Action Against Third Party Defendants)

26,  Third Party Plaintiffs incorporate herein each and every previous allegation as if
such allegations were set forth under this Count in full,

27.  Third Party Defendants’ negligence caused water to flood Schmillen’s home
which damaged the home, personal property in such home and the landscaping surrounding such
home.

28.  Third Party Defendants™ negligence, collectively, caused Schmillen damages in an

amount to be proven at trial, but in excess of $10,000,

DEFENDANTS’ THIRD-PARTY COMPLAINT - 3§
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COUNT Il
(Miller’s Cause of Action Against Third Party Defendants)

29.  Third Party Plaintiffs incorporate herein each and every previous allegation ag if
such allegations were set forth under this Count in full.

30.7 Third Party Defendants’ negligence caused water to flood Miller’s home which
damaged the home, personal property in such home and the landscaping suwrrounding such home,

31, Third Party Defendants’ negligence, collectively, caused Miller damages in an
amount to be proven at trial.

ATTORNEY FEES

32.  Third Party Plaintiffs have been required to retain the law offices of Hamilton,
Michaelson & Hilty, LLP, duly licensed and practicing attorneys of the state of ldaho, to institute
and prosecute this action. Third Party Plaintiffs are entitled to recover their costs and attorney
fees in prosecuting this action under Idaho Code §§ 12-117, 12-121, as well as Idaho Rules of
Civil Procedure 54(d) and 54(¢).

PRAYER FOR RELIEF

WHEREFORE, Third Party Plaintiffs pray for judgment against Third Party Defendants
jointly and severally as follows:

I For a judgment in favor of each Third Party Plaintiff separately and against the
above-named Third Party Defendants, joinily and severally, in an amount to be proven at frial;

2. For an award of costs incurred herein in favor of each Third Party Plaintiff
separately;

3. For an award of attorney fees incurred herein in favor of each Third Party Plaintiff

separately; and

DEFENDANTS’ THIRD-PARTY COMPLAINT -6
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4, For such other and further relief as the Court deems just and equitable in the
premises.
DEMAND FOR JURY TRIAL
Pursuant to LR.C.P. 38, Third Party Plaintiffs hereby respectfully demand a jury trial of
twelve people on all issues raised in this Complaint and triable of right by jury.
DATED this wday of May, 2013

HAMILTON, MICHAELSON & HILTY, LLP

roree

RON R, SHEPHERD
Attorneys for Defendants/Third Party Plaintiffs,
Diane Schmiilen and Toni Miller

CERTIFICATE OF DELIVERY

I hereby certify that on the {3'-%_”_’ day of May, 2013, I caused a true and correct copy of
the foregoing DEFENDANTS’ THIRD-PARTY COMPLAINT to be served by the method
indicated below, and addressed to the following:

Kevin E, Dinius ( )} U.S. Mail, Postage Prepaid

Michael J. Hanby, I ( ) Certified Mail/Return Receipt

DINIUS LAW { ) Hand Delivered

5680 East Franklin Road, Suite 130 (/% Facsimile 475-0101

Nampa, D 83687 ") Email: kdinius@diniuslaw.com;
mhanby@diniuslaw.com

280

RONR. SHEPHERD
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